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I, ________________________________, the undersigned named attorney represent the Personal Representative in the following capacity (check all that apply):

[bookmark: bookmark=id.gjdgxs]☐	As attorney of record to assist in the probating of the Estate.  As such, I understand and agree as follows: 

· I am the attorney of record for the duly appointed Personal Representative, and I understand that as such, it is my responsibility to ensure that the Personal Representative administers the Estate pursuant to the requirements of the South Carolina Probate Code. Rules of Professional Conduct, Rule 407, SCACR: Rule 1.1.

· I will remain the attorney for the Personal Representative until the Estate is closed, even after the civil litigation has been resolved, unless a proper Motion to be relieved is filed and an Order issued. Rule 11(b), SCRCP.

· Once a settlement agreement has been approved by a court, the Personal Representative and I will be responsible for ensuring that any survival settlement proceeds are disbursed properly. Rules of Professional Conduct, Rule 407, SCACR: Rule 1.1.

☐	As attorney of record to assist the Personal Representative with the litigation.  As such, I understand and agree as follows: 

· Survival actions are for the benefit of the Decedent’s Estate and therefore any survival proceeds must be made payable to the Estate and deposited into an estate account. Welch v. Epstein, 342 S.C. 279, 303, 536 S.E.2d 408, 420 (Ct. App. 2000).

· Wrongful death actions are for the benefit of the surviving “statutory beneficiaries” and therefore wrongful death proceeds must be made payable directly to the wrongful death beneficiaries.  SC Code §§ 15-51-20 and 15-51-40.

· I understand and acknowledge that estate beneficiaries and wrongful death beneficiaries may not be the same people and it is my job to know who the correct beneficiaries are and to have their personal contact information for distribution. Rules of Professional Conduct, Rule 407, SCACR: Rule 1.1.

· Any settlement, including a wrongful death or survival action, must be approved by a Probate Court, Circuit Court, or United States District Court, and only the duly appointed Personal Representative has the authority to file the Summons and Petition to have the settlement approved. SC Code §§ 15-51-41 and 15-51-42.

· If the Personal Representative files a wrongful death or survival action, I am by statute required to notify the Probate Court of this action within ten (10) days after the filing and provide copies of the filed Summons and Petition with the Probate Court. SC Code § 15-51-42(F).

· Regular updates as to the status of such civil litigation must be filed with the Probate Court. Rules of Professional Conduct, Rule 407, SCACR: Rule 1.1 and 1.3.    

· When a settlement is reached, I must file a Summons and Petition for Approval of Settlement and sign an attached certificate attesting to the fact that I am of the opinion that the settlement is fair and reasonable and in the best interests of the statutory beneficiaries and, in a survival action, the Estate of the Decedent. SC Code § 15-51-42(B).

· If a wrongful death or survival action has been filed in any court and a settlement is reached, the Personal Representative must petition that court for approval of the settlement.  SC Code § 15-51-42(C) and 15-51-42(D)

· If an order approving settlement is signed by another court, I must immediately file a copy of that Order with the Probate Court.  The order approving settlement must clearly and specifically show the percentage allocations between survival proceeds and wrongful death proceeds.  The Settlement Statement must show the complete and final amounts that are allocated to survival proceeds and that are allocated to wrongful death proceeds.  The Order cannot lump wrongful death and survival settlement proceeds together. SC Code § 15-51-42(B) and 15-51-42(F).

· I acknowledge that there are certain wrongful death or survival actions in which the parties are allowed to agree between themselves as to how settlement proceeds will be apportioned between each type of action, and that the allocation of settlement proceeds ultimately stated in the settlement order will be based upon that agreement.  In such situations, as the attorney for the Personal Representative I understand that it is my responsibility to ensure that the Personal Representative is fully aware of his or her fiduciary responsibility to the Estate for payment of expenses of administration, additional filing fees to the Court, priority claims such as funeral expenses, any reimbursements due to individuals who have paid legitimate estate expenses, and possibly other types of creditor claims.  Rules of Professional Conduct, Rule 407, SCACR: Rule 1.1    

· Proceeds from the settlement of a wrongful death action must be distributed by me to the statutory beneficiaries. Rules of Professional Conduct, Rule 407, SCACR: Rule 1.1

· I cannot distribute wrongful death proceeds to the Personal Representative. Rules of Professional Conduct, Rule 407, SCACR: Rule 1.1

· If I distribute wrongful death proceeds to the Personal Representative, and they improperly distribute the proceeds, I may be held responsible and the Personal Representative may also be liable.  SC Code § 62-3-712.

· I must oversee that the proceeds from the settlement of a survival action must be distributed to the Personal Representative with the requirement that the proceeds are deposited into the Estate account, with the proper taxpayer identification number from the IRS, and held there until the Probate Court allows for the distribution to the heirs or devisees of the Estate. Rules of Professional Conduct, Rule 407, SCACR: Rule 1.1 and SC Code § 62-3-715.

*** IMPORTANT NOTE: If you are the attorney for litigation only, the Court will only discuss matters related to the administration of the Estate with the Estate attorney or the Personal Representative (if he/she is administering the Estate pro se). ***


I, ______________________________, agree and affirm that I have fully read and understand the above. 


SWORN to before me this ______ day			___________________________		
of _____________________, 20____			Attorney Signature

______________________________			_______________________			
Print Name: ____________________			Print Name
Notary Public for: South Carolina								
My Commission Expires: __________			SC Bar # ________________		
								
								Email Address: ______________________
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